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J£ To Whom It May Concern: MUR*

ui This totter is a complaint, filed by Denise Cardinal (address above), a citizen of
™ the United States residing in Minnesota, to report that U.S. Senator Norm
* Coteman is violating Federal QecttonConwisslonregulatkxw as they relate to
^ the use of campaign accounts for non-campaign purposee (11CFR 113.1).
o> ^
CM The federal code stales that

Personal use means any use of fands In a campaign account
of a present or fanner candidate to fulfill a commitment,
obligation or expense of any person that would exist
irrespective of the candidate's campaign or duties as a
Federal officeholder.

Code also states that

The Commission will determine, on a case-by-case basis,
whether other uses of funds in a campaign account fulfill a
commitment, obligation or expense mat would exist
irrespective of the candidate's campaign or duties as a
Federal officeholder, and therefore are personal use.
Examples of such other uses include....Legal expenses

Recent reports Indicate that the FBI has opened an Investigation Into allegations
contained within two lawsuits that a donor of Senator Norm Coteman's tried to
funnel a series of $25.000 payments to him through his wife, Laurie Coteman.
These actions are reported In the lawsuits, though Senator Cotoman and his wife
are not named as defendants.

In response to these reports and the investigation, Sen. Cotoman has retained the
services of several lawyers. To pay the legal foes, Sen. Cotoman has begun to
use campaign contributions, labeling these allegations within the suits as
•pottteaHy motivated". Such a label, we contend, to whcxfytoacarate given the
facts surroundfcig suite containing the allegations against Senator Cotoman and



Nasser Kazeminy and in violation of FEC regulations because they would have
been filed irrespectaye of Coloman's campaign or duties as a Senator. The
reasons I boliovo this include:

1. These allegations have arisen completely outside off the campaign and
electoral process. Both of the suits were filed outside of the state in which Senator
Coteman was seeking re election in Texas and Delaware, respectively. Nor was
the Senator named directly as a defendant in eillNN of the suits, so thoro was no
attempt to directly influence the election through defamation of his character.
Further, the plaintiff in McKfrn v Kazeminy (attached) is a Republican donor. Since

|JJ the 2006 ejection cycle Mr. McKimrtas donated r»arty$1.QX)Otp various
CM Republican candidates and committees without any such donations to Democrats.

^ 2. Those allegations do not pertain to the performance of Senator
_. Coteman's official duties. The defendant Nasser Kazeminy, is a dose friend of
<g. the Senator. This relationship exists outside of the functioning of Senator
Q Cotoman's oflice. The investigation of these payments would be undertaken
or> regardless of the Senator's occupation, as the suit pertains to monies funneled
™ . from a company to Mr. Kazamhi/sfrtondNcfm Golem

such an investigation would need to be undertaken regardless of Mr. Cotoman's

Senator Cotoman's spokesman stated in news reports (attached) that the
n would get *1he necessary approvals at the proper time.'

I believe that the time is now and that the FEC is the regulating authority on this
matter and that the Coieman campaign. Because of that, we urge the FEC to take
swift action, and rule on this issue as soon as possible.

Thank you,

linal

(notary public)
signed and sworn to before me on 19th of Dec, inthecountvof Ramsey in
the state of Minnesota

BBEEBLOOM
NOTARY PUBUC-MMNg^
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Coleman will use campaign funds to pay legal fees ^
By TONY KENNEDY and PAUL McENROE, Star Tribune staff writers "" """ J° P

December 17,2006

Sen. Norm Coleman said Wednesday he will use campaign funds to pay any legal biHs
stemming from two lawsuits and an FBI probe related to ategations that a wealthy friend
tried to tunnel unreported money to the senator.

ID "We intend to have any legal fees related to what we betove to be a politically inspired
™ legal action to be covered by the senator's campaign,11 said Luke Friedrich, campaign
in spokesman. "We wH be oooMng the necessary approvals at the proper time to ensure that
™ this la done in strict accordance with an appropriate laws and rules.'

JjJ Coleman is not being sued. But allegations were made h the lawsuits thmrmnimillionaire
en Nasser Kazemlny steered $75,000 to Coleman last year from an underwater services
™ company in Texas that Kazaininy controls. The RepUbHcm

Assistant U.S. Attorney Doug Kelley to represent him as the FBI investigates the

If Kazemlny maneuvered money to Coleman, the senator would be in violation of federal
law for not dadosing ft.

The lawsuits allege that Kazeminy misused corpon^ funds by directing executives at
Deep Marine Technology Inc. to send the cash In three quarterly payments to Mlnnoopoto

Hays Companies Inc., an insurance agency that employe Cotoman's wife, Laurie.

Kazemlny has denied the allegations and Hays has said thtt Its business arrangement
with Deep Marine to togMmate and that the lawsuits contain factual errors. Laurie Coleman
h8saedriedtoa>nTmenlNo^
and that ho welcomes en Investigation.

Friedrich said campaign funds wIM not be used Ibr legal fees tanned ty
who has hked SL Pttufs Eari G^ey, another fonner asshtiint U.S. ettomey, to roprosont
her.

FEC precedents

FodoreJ Election Commission (FEC) rules forbid using campaign funds for personal use,"
said Msiy Drendenborgor, en agency spokeswoman.

In determining ff legal fees are ^personal uss,"theFECconskJsn)C)nac6«e4yy-CBMba8is
whether the expense would hove existed irrespective of the candidate^ cainpaJgn or

topltmmm iliiUiji«ii.iiaii/li)iM î/Fih'lJMOto«Y «̂-36352799 hga 1 of 2



Lwdtog-Cotenwn win nit omptlBBhind»»|*yltort fats' 12/19/0112:41 m

dufes, according to the FEC wobsito.

Part advisory opinions by the FEC show there is precedent to pay criminal defense
lawyers from campaign funds.

In the 2005 case of former Repubfcan VS. Rep. Randal (Duke) Cunningham, the FEC
allowed Nm to spend campaign funds on legal fees retaled to a gnvid Jury investigation
and federal prosecution of corruption allegations.

Cunningham collected $2.4 million In homes, yachts, arrtiqije furnishings and other bribes,
including a Rolls Royce, hi one of the biggnnt congressional scandals in history. He

co resigned and was sentenced In March 2006 to eight years and four months in prison.
u>
™ The PEC'S advisory opinion said the legal oxponooo would not have existed If ft weren't tor
[Jj (Xjrininghajn^ duties as a federal otflcehoWer.
rsi
<r "Senator Coleman is now forcing his contributors to ball him out for his questionable
^ ethical behavtor/'sakJDFLoomniurted^
on on CotomanfB plans. "But he has no one but himself to blame tor the legal trouble he's
fM gotten himself into."

Tony Kennedy • 612-673-4213 Paul McEnroe • 612-673-1745

O 200881V Tribune. Al righto reserved.
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TwinCitiesacom
FBI reviewing allegations
involving Norm Colenian
ally, source says

Sowce Inquiry arfotai alleged attempt to steer
toward i

ByOavaOrrfck
flflfmffhBFataWtaVMfeaaaM

Artieh LM Updmed: I2/IW2008 1113̂ 3 PM CST

Sarate, paitldpatad hi • dabata at the TWfci Ottos PuW
TDevWon studtoa hi St Paul on Friday Ottober 24, 200

Richard ManhaH)

IheteloniillmelflefidS
monay tov.8. San. Nomi Colanian, via Ptonaar Piaaa

v*toi
wNh tha FBI hawatalcadtoormadaaltortito

to paopla hi Taxaa flaMHar wlh via i
aaourcafamiarwfflithai

Houston hi whan via flnt

Mhnaapolto employer. The aaoond auR, fltod In

monay dhaUry to the aerator.

Both Cotoman and Kazamlny have denied any

¥ialoofflaa en tavaaflgalton.

Neither Cotoman nor hb ofltee has bean contacted
by the FBI. •poknman LeRoy Cotoman said Tuesday

*W§ hava not baan ootHartad by any law
taultwriiy on thisenfafcem

matter,11 he MkL

On Tuaaday e¥anlng1 Cotamarft campaign retoeei
H,— fcBiMiJ.ii. •••••••MÎ * HUlfe MA CM* iMtMtmm nfma HMOWWVJ avuanianc wve are im aware or arr/
InvejettpjaBon that to under way, nor have we been
oontactodbyany epjancy wlh reapacttothtonvaai
Aa we have aald repeetody, we wetoome any
^w ̂ ftk^^Blat̂ ^M a^^ ̂ ^^A a^& Jlk̂  a^^^a^^^^ ̂ ^ M§^^^^^ a^^^^^^p^^g^BuuHajaa vi gei n mo uuuuii or avaie oanam,
etoacy end poMtealy Inapbed aMoavona."

^^— ————1— _^^^^_.| •-« ABB«|>A <Ĵ ^BineoanDjaapji Buvnan noajvajanoB lor maoHrn
mat me eReojBDOiia an) npoRQCBiy inapiffed*

fiaVwr Kazamkiy had baan
B

kttft̂ lBlft̂ JkMfe ^Jĵ M^ ll̂ M Î̂  Ik̂ M ̂ AAk^ABmjnnaBBn aaoraj moaai anaai wnac
yot/re tsHng ma to nawa to ma."

Tha breadtti of ttia FBI praba to unda
hdMduato Involvad in vtalawauraiand ttiair
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laachad far oommanL
I to oomnwnt or couldn't ba

FBI Spadal Agent Snauna Dunlap. a ipofcetwoman
wNhtta agann/i Houatan ofllCB, HU, *WB do_not
oonfein or dany lha i

The FBI hat ju

aMQadptan. ThaaubalaBa McKbn and anottwr
ld by Kaaminy that the

monsy wai IDT Gotoman. Aoporabig ID via aun,
ttvaa imtalnianB) of $26,000 aach ware paid IB
Hays, and McKbn atoppad a fourth.

oftaud,
such as those staged In the I

Theleweuls,MintheweekprkrtolheNov.4
ledrt-drllng
V%AAM A^^^^A u l̂f̂ BuaopManne, wreon

any Information
•unoundbig N§ wHtfi work for Hays ouaAte of

§^^ B Î̂ M^̂  jj^jjft^^— ^^^^ ••̂ t̂ hny oanaai owooBure IUB*I WIHUI
harbiconia.

bconbolBd by Kazeniiny.
Kuaiiiii î t flea to CobMnan data bock at toast to
Cotamarfa days as mayor of St Paul

They aHaga a hoat of impraprletfee, Indudlng thi
Kazsrnlny Mad Improperly to send Daap Marina

One su» was Mad by the oompan/« fouider and
fonnarCEO, Paul McKbn, In a awom addavRi McKbn,

polbceiy nwflvated, and v^Goteinen campaign hee
provided no evkJenca to thauonbaiy. Tha taoond

hi Senate dJsdoaurelbnns. Cojsman haireportad
ncsMng tha fcflowbio Qjfls of monilhan $306fnxn
Kazambwi •prtvaaiBbjnBtrtpwMh CotomanTs
oa^OhlBrvalusd at 13,000 on Fab, 21,2005, and a
primal ptana trip wHi hbj«* vafeiad at $2,670 on
liay 27.2004. Such gits warn topjal because they
wans property reported.

Thai
•—"^ »"—• • « —.————. ••—Mi— — iJiiJiaaiciar fll Fiin.ili ».i •••»»l»i» i in itm iitiij rl ..Jill— Mi-By ueep MBiiie •iwenrs, neniee IHGIUII ai Gnmnger M ri«imvii rarnerai unoeoRiBii, wnue ma
•nt but meJHMaaMnttsJhfttia same eMeeweHereeuRsof a hand recount btthe

Thay alaga Kamnlny floraad aahanoor
f»Ha^ .̂aMfriaapohlrmger

Dava Orrtck can ba raaohad at 661-292-1169,

ffaCotaman. LauriaCotonnn

has oanflnnad that aha woffcad fcr tham and
thayoontracladwMi Daap Marina

sar
Û M̂ B l̂ ^̂ k dĈ MĴ M̂  ^M Û aâ î BMnajv nav uanao anjf iirei

woifc on tha Daap Marina oonftacL Anattomayffor
HBysoouldntbaraaGhadTUaadBy avanfeig.

ithamonayadualymattoR
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CAUSE NO.
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PAUL MCKIM, iBdMdaafly and
Derivatively ra behalf of Nomtaal
Defendants Deep MariM Holdings,
•odDetp Marine TechMoJofy,
Ineorporated

Plaintb%

NASSER KAZEMINY; OTTO
CANDIES, Jit; JOHN HODONS; DCC
VENTURES, LLC; OTTO CANDIES,
LLC; NJK HOLDING CORPORATION;
OTTO CANDIES, m; JOHN
ELUNGBOE; DANIEL ERICKSON;
LARRY LENING^JIL; BRUCE C
C3LMAN;EUGENE DEPALMA; and
WADEADABIE,JR.

Dcfendantt,

DEEP MARINE HOLDINGS, INC and
DEEP MARINE TECHNOLOGIES,
INCORPORATED,

Nominal Defendanti.

IN THE DISTRICT COURT OF

tn

HARRIS COUNTY, TEXAS

/— /JUDICIAL DISTRICT

PLAWI'Ilfif *g ORIGINAL PJCITIION

Plamtifi; Pnl McKim ("McKim"), submits this Original Petition against Defendants

Nasser Kazeminy; Otto Candies, Jr.; John Hudgent; DCC Ventures, LLC; Otto Candies, LLC;

NJK Hokh^Coiporaticm; Otto Canti

Brace C. Oilman; Eugene DePihna; and Wade Abadie, Jr. (collectivdy "DcfeodantO end

Nominal Defendants Deep Marine Holding^ bio., and Deep Marine Tedmok^.Incoiporated

PAGCl



NATURE OF THE

The issues now before the court arise at the intersection of four principles of American

law arid society. Tne first principle is that where corporate governance is concened,uiree of the

most vital elements are honesty, trust and accountability. The second principle, a corollary of

™ the first, is that the fiduciary duties of those in charge of corporate governance cannot be
<Nj
rH delegated or disregarded without consequence. The thud principle, and one mat is a hallmark in
LSI
<N the laws of every state throughout me ntf

,_ forced or coerced into committing acts that are illegal, oppressive or fraudulent. Hie fourth

<M principle, while perhaps not the stuff of statutes, is the aphorism "might makes right," which

reflects society's view that right and wrorig are often determined by power arid rixmey.

From Abscam to Adelphia, for many yean American principlei of corporate governance

have been disregarded m the name of "might makes right" And from Pete Williams to David

Duienberger, political alchemy involving business, power and money has proven not to be so

rare. But rare is the occasion when a person, such as Sherron Watkms at Enron, stands up

against oppression and wrongdoing. Where Deep Marine Holdings, Inc. ("DMH") and Deep

Marine Technologies, Incorporated ("DMT") are concerned, Paul McKim is mat person. Mr.

McKim has consistently stood up against me wrongful acta of those hi control of DMH and

DMT when they acted hi a manner that waa illegal, c>ppressrve or fraudulent, and resulted fa to

corporate assets of DMH and DMT being misapplied or wasted.

This lawsuit is in response to and defense of claims first made against DMH, DMT, Mr.

McKim and certain of the Defendants, pursuant to a written demand for monetary or non-

nmetaryidiefniafebyaoiu

•bout October 10,2008 (the "Claims")- Tne Claims were made against Mr. McKim and others

PAGE 2
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in thcffc^padticiai employees, directors awl ofRccn of DMH and DMT. Since die date of the

Claims, Mr. McKim IMS been engaged in an inveitigation of the Oaims, and bu taken no action

or failed to take any required action that would prejudice the rights of DMH, DMT or himself

with respect to the Claims. This lawsuit is also a shareholder's derivative action brought to

£] defense of (he Claims and for the benefit of nominal defendants DMH and DMT. This lawsuit is
<N
•H also an individual suit by Pan! McKim to defense of me Qamii against certain memben of the
Ln
rj DMH's and DMTs Board of Directors, executive officers, and controlUng shareholders. This*y
Q lawsuit is also in individual suit by Paul McKim umstuilmg wrongs against him as an officer,
on
<N board member, and shareholder of DMH and DMT. It seeks to reoMdy Defendants'breaches of

fiduciary duties, fraud, unjust enrichment; conspiracy, knowing interference with fiduciary

duties, aiding and abetting breaches of fiduciary duties, neglect, errors, misstatements,

misleading statements, omissions and other acts in violation of laws dealing with the operation

and governance of DMH and its wholly owned subsidiary, DMT.

DISCOVERY

Plaintiff requests that discovery be oooducted pursuam to Texas Rule of Crvil Procedure

190.4—Level3.

Plaintiff, Paul McKim (TlamtifT), a Texas resident, was at all relevant times, a

ahareholder, Chief Executive Officer, and Diiector of Nominal Defend

Nominal defendant Deep Marine Holdings, me* a Delaware corporation with its

principal executive offices located in Houston, Texas, may be served with process through its

registered agent at The Corporation Trust Oompany, 1209 Orange Street, Wilmington, DB

19801.

PAGXl
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Nominal defendant Deep Marine Technologies, Inc., a Texas coiporation with its

principal executive ofiBoei located in Houston, Texas, may be served with process through its

registered agent, John Hudgens, at 20411 Imperial Valley Dr., Houston, Texas 77086.
\

Defendant Nasser Kazeminy ("Kazeminy") is a current shareholder of DMH, directly and

^ indirectly, and a farmer shareholder of DMT, directty and indirectly. Kazeminy is a resident ofh%
r\i
H Minnesota, and may be served with process at NJK Holding Qupontion, 7803 Glenroy Rd.,
in
™ #300, Bkxwnington,MN 55439.
r̂

5j DCC Ventures, LLC ("DCC")* a Nevada limited liability company, is a currant
OT>
rsj shareholder of DMH and fiwnier shareholder of DMT. DCC has its principal executive offices in

Mmnespolis, Minnesota. On October 1,2008, DCC went into default status with the Secretary

of State of Nevada, and as such is not in good standing u of the date this lewsdt is fled, and hu

forfeited its charter in the State of Nevada. Atthetiineof defsrit aid fatat^

DCC's registered agent was listed as The Coiporation Trust Company of Nevada, 6100 Neil

Road, Suite 500, Reno, Nevada, 89511, and its officers were listed as Michael T. Davies and
•

Mohamiad Gharib, at 3960 Howard Hu^iesPiikway,5*Flc<)r>l^Veg8J,Nevi<U89101.DCC

is controlled by Kazeminy. DCC may be served with process through Kazeminy or the

registered agent or officers listed as of the date of Hs default and Mature of its charter in the

State of Nevada.

NJK Holding Coiporation ("NJK"), a Minnesota corporation, is controlled by Kazeminy.

NIK has its principal executive offices in Minneapolis, Minnesota. Almonsji registered with the

Minnesota Secretary of State, mere is no registered agent listed for NJK. However, the

registered address for NJK in the State of Minnesota is 8500 Nonnandale Lake Blvd., #600,

PAGE4



Minneapolis, Minnesota 55437. NJK may be served with process through Kazeminy at the

above registered address.

Otto Quizes, IXC CK)tUO is a currertsta

DMT. Defendant Otto is a Louisiana limited liability company with its principal executive

offices at 17271 Hwy. 90, Des AUemanda, LA 70030. DOC may be served with process through

ita registered agent Piul B. Candid, 17271 Hwy. 90, Des AUemands, LA 70030.

Otto B. Candies, Jr. ("Candies") is Chairman of me Board and Chief Executive Officer of

Defendant Otso Candies, LLC. Candies directly participated hi the wrongful conduct alleged

herein. Candies is a resident of Louisiana, and may be served with process at Otto Candies,

LLC, 17271 Hwy. 90, Da AUemanda, LA 70030.

Otto B. Candies, ID ("Candies HT) if Secretary of Defendant Otto Candies, LLC.

Candies directly participated in the wrongful conduct alleged herein by and through his

mvolvennemuamernberofmeBoaidofDuectorsofDMHandDMT. Candies mil a resident

of Louisiana, and may be served with process at Otto Candies, LLC., 17271 Hwy. 90, Des

Allemands, LA 70030.

JohnHudgens is the chief financial officer of DMH and/or DMT. Hudgeos directly

participated ta the wmgfulcoafocta^ Hiid^ensisaresideatofXfinnesotaandniay

be served with process at the office of his employer, Deep Marine Technology, Inc., 20411

Imperial Valley Dr., Houston, TexM77089, oratmec1fioeofNJKHold^Ccn)oratic^7803

Qenroy Rd., #300, Bloomington, MN 55439, which is his current or former employer.

Defendant Larry Lemg, Jr. ("Lenis/̂  is a curieul member of the Board of Directors of

DMH and DMT. Leoig directly participated in the wrongful conduct alleged herein by and

through his mvolvemertu a inember of the Bo^ Lemg is a

MfiBS
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resident of Florida and may be served with process at his employer, ComVest, at One Clematis

Street, Suite 300, West Palm Beach, Florida 33401.

Defendant John Ellingboe ("Elingfroe") is a former member of the Boaid()f Directors of

DMHandDMT. Bllingboe dbecuy participated hi the wiongful cono îct alleged herein by and
UD
i^- through his involvement as a member of the Boaid of Directors of DMH and DMT. Ellingboe is
CM
J a resident of Minnesota and may be served with process at 7123 Tupa Dr., Minneapolis, MN

<qr 55439, or at me office of NJK HbldnttjCor^^

O 55439, which is his current or former employer.
CTi

™ DefentatDamd Erickson ("Erickson") is a fbrm^

DMHandDMT. Erickson directly participated in the wrongful conduct aUeged herem by and

faoughhisuwrvementasamemberofta Erickson is

a resident of Minnesota and may be served with process at Deep Marine Technology, Inc., 20411

Imperial Valley Dr., Houston, Texas 77089, or at the office of NJK Holding Corporation, 7803

GleairoyRdM«OOfBlooinmgtonfMN5S439,wbiA

Defendant Bruce C. Oihnan ("Oilman") is a member of the Board of Directors and an

employee of DMH and/or DMT. Oihnan directly paxtidpatod in the wiongral conduct alleged

herein by and throus^i his mvolvement as a member of the Board of Directors of DMH and

DMT. Oihnan is a resident of Texas and may be served with process at 514 Rancho Bauer

Drive, Houston, Texas 77079.

Defendant Eugene DePalma ("DePahna") is a former member of the Board of Directon

of DMH and DMT. DePahna dhvctrypsrticipatedm the wnmgmlco^

nvv^hishivolvemem^asamemberoftte DePahna is

a resident of Minnesota and may be served with process at the office of Deep Marine

FAGS*
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Technology, Inc., 20411 Imperial Valley Dr., Houston, Texai 77089 or at the office of NJK

Holding Corporation, 7803 Glenroy Rd., #300, Bkxnningloa, MN 55439, which ii his current or

former employer*

Defendant Wade Abadie, Jr. ("Abadie") is a former member of the Board of Directors of

^ DMH and DMT. Abadie directly participated in the wrongful conduct alleged herein by and
rsi
•H through his mvotamarttt a inerabCT of tte Abadie is a
in
JJJ resident of Texas and may be served win process at the ofiBce of Deep Marine Technology, Inc.,

o 20411 taperialVaUey Dr., Houston, Texas 77089, which is his corrent employer.
O)
™ JURISDICTION AND VENUE

This Court has jurisdiction over this matter because the amount in controversy is within

the jurisdictions! limits of mis Court and the Defendants are subject to the laws of the State of

Texas and subject to the service of process.

Venue is proper in thii Court under TEX. Civ. PRAC. ft REM. CODE § 15.002(aXl)

because an or a substantial part of the events or omissions giving rise to the claims occurred in

Hanis County, Tc

Founded and incorporated in 2001 by Plaintiff Paul McKira, DMT provides

comprehensive subset services to the offihore oil and gas industry. Since its inception, Mr.

McKim has served as a Director and Chief Executive Officer for DMT. As DMT began to

expand, Mr. McKim sought additional outside capital support to help grow the company. A

number of entities were approached and bought shares m DMT. One of these individuals was

Nasser Kanminy. Ite other was Otto Candies, Jr. Kazeminy, along with his co-Defendants,

PAOB7
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disregarded the best interests of DMH and DMT and utilized the companies and their assets as

their own personal bank account

Kazenriny, an Iranian businessman who has lived in fee United States ibr 35 yean, is the

^ principal ewer and coutiolm^
rsj
H baaed investment company. Kazeoriny abo owns DOC Ventures, LLC, a privately-held
in
™ investment company located in Minneapolis, Minnesota. DOC is a controlling shareholder of
*T

2 DMH, and formerly a controlling shareholder of DMT. m 2004, DOC Ventures invested
on
<N approximately $1,000,000.00 in DMT and subsequently incieased Ha ownership to over ten

million shares mating it the largest single shareholder. In addition, Kazeminy personally

purchased over 500,000 shares in DMT. Over time, Kazeminy exerted increasing control over

the Board of Directors and day-to-day operations of DMT. Kazeminy, as a controlling

shareholder, treated DMT aa "his company" and dealt swiftly and harshly win dissenting board

In June 2006, Kazeminy solidified hit strong hold on DMT by forcing DMT into an

Oversight Services Agreement (me "OSA")1. The OSA between DMT and NJK, granted

Kazemmy, by and mrouaji his control of NIK, the putative power to— at his own discretion —

designate advisory, consulting and other services in relation to the day-to-day operations of

DMT. Under the auspices of the OSA and his position as a cootroUing ihoetolder, Ksxennny

unuaterally and without •irinonty filled the Board of Directon and senior iH*MjLj||gli> with his

own hsnd-picked mdrvidnala—many of whom previously worked directly with or for NJK—

despite the act mat me OSA did not delegate any duties of me Board of Directon to NJK or

^J ^mft9 _ ^^^M ^\I^^^J^^4 0^^H^^^w A ̂ ^^^^M^^^ M^hM .^^^^^^kj ^^^B AA ^f^mm 4 V 4i1flB«• MMH, • flBw %/VWUI§BI swmv A^mnm HH CDHVB mo OD vuy ji, «uuv
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Kazeminy. Moreover, nothing in the OSA gave NJK or Kazeminy the rigjrts afforded the

directon or shareholder! of DMT, nor did such OSA operate as a valid proxy, voting trust or

voting agreement.

A, OttoCaiuU*g,Jr.

^ Otto Candies, Jr. ("Candies") serves as ChaiimanandChief Executive Officer of Otto
rsi
rH Candies, LLC ("Otto"), a Louisiana offshore oil company with more than 100 vessels and
in
™ interests in the Golf of Mexico, Mexico and Central and South America. DMT had dealings with

Q Otto going hack to 2004 most of which were troubled—but Otto did not receive shares in DMT
01
r\i until 2005 when an interest in DMT was given in exchange ibr the MV Diamond. With that,

Otto had a foothold in DMT and a connection to Kazeminy mat only grew over time. In

November 2007, Candies and Kazeminy struck a deal among themselves that resulted in Otto

Candies, LLC receiving an almost twenty percent mterest m DMT m exchange for two vessels,

the MV Agnes and Kelly Ann. With over nine million shares in DMH, Otto Candies, LLC his

only a stightly smaller shareholder interest man DOC Venmies and Kizeminy, coinbined.

& D*pM*ri** Boltings, foe. Matrmc

DMT continued to operate as an independent corporate entty until May 2007 when the

ciompany underwent a mUuctonng. Deep Marine Holdings, UJOL, a Delaware corporation, was

created and became me sole owner of all oimrtandlng stock of DMT m an euhoige transaction.

All asseUajxIaperatiom remain under DMT and four omg DMH and DMT now

share me same current Board of Directon—McKim, Lenig. and GOman. DMH has no

independent operations or assets separate and stide from mc^secoirtainedwrmin DMT.

The two controlling shareholders— Kazemmy and CandieB with the assistance of Co-

Defendants, have continued to disregard the beat interests of DMH and DMT after the I

moat
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restructuring, nd utilize the businesses as their own pasonal btnk account. The wrongful

activities rmge from dishonest to possibly criminal, but all are outside the duties owed to a

corporation by those in charge. Defendants misused corporate funds, committed waste,

wrongfully terminsted senior management, disregarded corporate formalities, and committed

numerous frauds. These actions have resulted in significant damage to DMH*s finances,
u m

executive •HUJUIB» and business leputsuon.
in
<M

P The relationship between DMT and its controlling sharehold^n-Kazemixiy and Candies
O)
rvi -was troubled from the beginning, m March 2007, however, trouble escalated. Itwasthenmat

Mr. McKim and omen began to d^cnge tiwisacticro aiid activftes

the instruction of Kazeminy and Candies. Quesnoningtm^ authority, however, was not allowed

and would eventually lead to the tenmnation of several members of senior management u well

ss the attempted but ailed ouster of Mr. McKim. Defendants' wrongful actions are numerous

and include the following:

m March 2007, Kazeminy began ordering the payment of corporate funds to companies

and individuals who tendered no goods or services to DMT for the stated purpose of trying to

financially assist United States Senator Norm Coleman of Minnesota. In March 2007, Kazeminy

telephoned BJ. Thomas, men DMTs Chief Financial Officer, m mat conversation, Kazeminy

told Mr. Thomas mat "US. Senators don't make [expletive deleted}" and that he was going to

find a way to get money to United States Senator Norm Coleman of Minnesota and wanted to

uolize DMT in me process. Mr. Thomas later approached Mr. MeKim, asking him whether this

was appiopriate and whemer they ahmiklibllowKa^ Mr. McKim told him that it

,__ PAOiM
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was not appropriate; and shortly thereafter he also spoke with Kazeminy. In his conversation

with Kazemmy, Mr. McKim was informed of die same purpose as was Mr. Thomas in his

conversation with Kazeminy. In this same conversation, Kazeminy told Mr. McKfan that he

[Kazeminy] would make sure mere was paperwork to make it appear as though the payments
•H
oo were made in connection with legitimate tiBnsactions, e^
(M

jjj wife Laurie, worked for me Hays Companies C*Hays^ an insurance broker mNGnneapoUs, and
f\j
«7 mat die payments could be made to Hays for insurance. When Mr. McKim made further
<r
CD objections, Kazcnuny repeatedly threatened to fire Mr. McKim, *w?pg Urn "this i§ my
O)
™ company and that he and Mr. Thomas had better follow his orders in paying Hays.

Subsequently, Kazemmy caused Hays to produce a document entitled "Disclosure of Service

Fee" which purported to legitimize the basU of the payments to be made to Hays by DMT. See

Exhibit "A". After coercing Mr. McKim into signing the Disclosure of Service Fee document,

Kazeminy continued to make threats, use intimidating tactics and undue influence on Messrs.

Thomas and McKim.

to subsequent conversations, Kazeminy threatened Mr. McKim and farmer coerced him

and others mtomakhuj three payment Mr. McKim told Mr.

Thomas and others of his objections to Kazemmy's demand, and subsequently objected to and

refused to approve any further payments. Kazeminy, extremely lahappy with Mr. McKhn's

objection to the payments, threeteiied to temriiiate

continue to take care of mating the payments to Hays. A total of three payments of S25.000

each were made. See Vendor Trial Balance attached hereto as Exhibit "B." DMT received four

invoices (two of which are attached hereto as Exhflrits*^ and "D^ and made payment on mree

invoices from Hays for "Quarterly Inslallmem of Service Fee." Iteibu^
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when it was in the process of being made, was slopped by Mr. McKim. Subsequently, Mr.

McKim disrniSfri this with Kazeminy, who again threatened to terminate Mr. McKira lor his

refusal to approve the payments, always alluding to me fact mat he felt like his integrity was

being challenged when Mr. McKim raised objections to the payments to Hays.
f\i
*> Hays provides risk management, insurance, and employee benefits consulting. It is also
rsi
[^ the employer of Senator Coleman's wile, Laurie, who is an aspiring actress and holdi no
M
*j insurance licenses in the State of Texas. Kazeminy informed Messrs. McKim and Thomas mat
*T
O Hays would funnel the money from DMT to Senator Ooleman through the payment of
CD

™ compensation to Ma wife, Laurie, and that there was nothing to worry about Laurie Coleman

never provided any type of services or products to DMT, nor has any other person on behalf of

Hays provided any type of services or products to DMT. Furthermore, at no time has Hays been

licensed to broker insurance in the State of Texas. An affiliate of Hays previously filed

paperwork with the Secretary of State of Texas to apply for the authority to conduct business in

the State of Texas, Hsu^ "insurance brokerage" as me puipose for the filing. However, such

filing is insufficient by itself to allow a company to broker msunucem the State of Texas. Hays

was iiot then and is not iiow licensed wimte Neither Hays nor

any of its affiliated companies have ever provided any goods or services to DMT. DMT has no

other "service fee" agreements tike mis, and huMvvutffizcd the services rf

fraudulent paperwork promoted by Kazeminy to ostensibly support some type of transaction

between Hays and DMT. To the contrary, AON Inft, was, and omtmuci to mis day, to provide

Mr. Thomas' successor as chief financial ofiote of DMT is John Hiidgcns, an afiffiiate of

Kazeminy and NIK. Mr. Hudgenswun&atendly hired ibrmu

FADED
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such capacity has been essentially a puppet for Kazeminy, seeking to further Kazeminy's

personal interests by either aiding and abetting addhioDi] wrongdoingi OT assiiting in dw oovtr-

up of past wrongdoings. On or about August 19, 2008, Mr. Hudgens attempted to hide at least

one invoice by ordering employees of DMT to pull the detail on the Htys payments and delete
Wl
00 such data from the books and recoids of DMT. Sfifi Exhibit IT. As is discussed subsequently in
r\i
»"* mis Petition, when the putative counsel for the putative special litigation committee for DMT
l/l

™ and DMH provided Mr. McKim with records he requested subsequent to the Claims, the
*3T
O cancelled checks to Hays, the Kays invoices, and the Aged A/P Summary reflecting Mr.
on
<M Hudgens1 instructions to pull snd delete the detail oil the Hays accciint were not provio^d, due to

the fret mat they were either concealed, destroyed or otherwise obstructed.

at AnfRffirff to fffftmr CUhHifosjrf

In addition to causing payments to be made to Hsysm exchange for no goods or services,

Ktaeminy oiataed paymem be n^ On June 12,

2008, a $6,000.00 payment from Deep Marine Technology, Inc. was made to Ghanfouri in

exchange for no corporate benefit Defendant Hudgens signed the check. Sfig Exhibit "P.

c. D<aB*i»ixkO*QCMti

AaKasammy's dominance and nianipulation of DMH and DMT grew, so did the troubles

wim another large shareholo^r— Otto Candies, LLC and its Chief Executive Officer, Otto

Candies, Jr. Both men— often in concert acted in their own best interest and not in the interests

of DMH or DMT. Mr. McKinTi tissatismction with both of thcic men grew over time, but his

dealings wim Otto first began in 2004.

meat is
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7. MV Mother Jlunia

In August 2004, DMT entered in to a number of transaction! with Otto that resulted in

significant loss and delay to DMT and financial gain to Otto. The fita of uese transactions, in

August 2004, was the chattering of MV Mother Theresa from Otto. The agreement provided for
*5T
co a two year charter with a termination subject to prior written notice. DMT wished to tenninate
rsj
•H and provided notice to Otto, but Otto continued to invoice DMT. Otto contends to this day that
Ufi

™ DMT owes it an additional $1.2 miOion dollars even though the contract was terminated
«&
Q pursuant to the terms of the contract This type of self-interested dealing would continue
on
rvi throughout DMTs relationship with Otto.

2. MV Agnes

In June 2006, DMT leased the MV Agnes from Otto. The rate was to be approximately

$30,000 per day which was to include crew and msfntraancft Prior to leasing the vessel, Otto

Candies, Jr. iqiiucuted to McKim mat the vessel would meet all United States Coast Guard

ramtoenientitoperibimdw After DMT took delivery of the vessel, Ha independent

inspectors revealed mat me vessel system did not rrteet legdations necessary to perfonn diving

operations. DMT was therefore required to invest a significant amount of thiie and money in

bringing the vessel up to Coast Guard standards, even though Otto had contractually agreed to

supply a sea ready vend and DMT had paid for me same. During mistime, Otto continued to

charge DMT $30,000 per day for the lease despite DMTa mabflrty to utilize the vessel.

The AgDCBConlmBed to have problem DMT sent the MV Agnes

to Boston on a contract of $125,000100 per day to work for Horizon Offihore. Due to a lack of

ice by Otto, me vend had significant mechanical difiScuIties and could not be imlized

PAGBM
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for two months. The delay cost DMT $7,500,000 in revenue, hi addition to ill the additional

charges for Otto during his period.

3. MV Emerald

in
oo During the one year build-out of the vend, Candies continuously lejueieuteil that Otto would
r*j
J~] provide fee neceaiaiy crew and maintenance contract for the vend. Based upon this promise,
OJq- DMT second a oontzact with BP utilizing the vend. Otto failed to provide a crew or to make
^
CD the vessel ready by deadline. Two weeks prior to vessel completion, Candies informed McKim
on
™ that he would not provide die crew thus leavmg DMT wira a conti*ctiri

no way to fulfill it McKim was forced to lure other crews. In addition, at the time of closing,

Candies infonned DMT that die purchase price had been arbitrarily increased by $6,000,000,

without justification or any legal basis. CancUes stated that DMT could utake it or leave it,*1

disregarding the terms of the binding contract between DMT and Otto.

YB JUM w •^MeiSvlWrNp

Thereafter, in December 2007, yet another Otto provided vend began to cause DMT

problems. These nxtchanjcal problems were only conipouna>d by the lack of diligence by Otto's

repair crews. The MV Diamond inspections revealed me vend required repairs to the port

propulsion unit and other areas before it could continue to work. For four months the vessd was

unusable. During this tune, however, Otto's niamtenance crew was not perfoimmg repahi and

was indiflerent to the urgency of returning the vessd to work. McKim eventually had Otto's

crews removed fiominaintenanoe. The repair tone coat DMT $8,000,000.00 m revenues.

m July 2008, DMT was to be awarded a contit^ item Techinp An

audit of me vessd revealed over 160 outstanding and unacceptable items. Technip infonned
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DMT thit it would not enter into a contract without collection of these items ami replacement of

the OttO Ctndiea Crew. In order In MOM the contra**, MdKm hnrnyKately f

on the MV Diamond. This action ultimately led to McKim's attempted ouster from DMH and

DMT.

5. MVSappkire

In January 2008, DMT purchased an additional vessel from Otto mat was to have a new

crane installed. Hie crane cost $700,000. Rather man provide me purchased crane, Otto

O provided it to a DMT competitor to whom Otto also leases other vessels. Another used crane
on
™ that was painted to appear new was instead provided. On January 14, 2008, DMT hired a

specialized crane service company to inspect and to confirm that me crane was used. When

Qo^es WM mlbrmed by McKmi about te

or leave it"

All of the wrongful dealings wim Otto were sanctioned by the Board of Director

Defendants either expressly or by acquiescence resulting hi ongoing damage to DMH and/or

DMT. Even u the fi^ of increasing complaints and protest by Mr. ^

deal with Otto at the direction of Kazenu^yandwimtheconjentoraco^escericeofc^ierbc«rd

members, who are Defendants in this lawsuit

This stine •ttitnte has pervaded numero

at o^mstructkm of Kazenimy and Candles. Money hu been flowing in and out of DMTs cash

accounts to and fiom Otto Candies. The m^ of oeseocctared on Angiist 18,2008 when Otto

Candies Inc. Uaiisfaied two (2) mfllioncV^^ Hie

money was men booked at the direction of John Hudgens on the DMT General ledger aa a
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Candies Customer Advance. Otto Candies, however, was not a customer of DMT. To Ac

contrary, it was DMT who purchased

Inese "advances" continued on September 9.2008, when DMT received • $500,000.00

payment from Otto Caiim'ei Inc. tta
N,
co Just over a week later, on September 17,2008, however, this money was seemingly returned to
fM

Otto Candies, LLC On that date, DefendaiitHudgeniapi)roved a S500,000.00 pay^
in

£j! Otto. Thepayinentandsubseojientietiiraofte

O . connection with any proper business transaction.
on
™ Inese transactions are for no legitimate purpose and appear to have been undertaken hi

order to avoid bank covenants limiting the maximum amount of loans that DMT can take from

investors. Kazeminy, Hudgens, and Candies, acted in concert to disguise improper cash

advances. These actions created a substantial risk to DMT, DMH and their shareholders for

possible allegations of fraud and could signfficantly impact the C

A

Many of the wrongful acts made the subject of the Claims and this lawsuit were

accomplished through a complete disregard for ccipoivte formsJities. Many of the corporate

activities occurred hi tirisftshion. Kazeminy tiioug|it of DMH and DMT u*1nscoinpanie8n and

mvdvedcoly those ionvklutli There

wen no board meeting! but mere were "Nasser Meetings," which many people regarded as

having the eourvalent effect of board meetings. The most recent example occurred at the

October 13,2008 Special Board Meeting mat was called to address the Claims. Upon calling in

to the tdeoonferenced meeting, Mr. McKim fnsirmin of me Board learned for the first time

that sour new board members bad been added. Mr.

PAGK1V
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or have opportunity to vote on any of these members all of who subsequently resigned after

hearing many of these allegations. Invited to the meeting as a special guest was Otto Candies,

Jr.—again without any notice to, comment or approval sought by, Mr. McKim. At one point in

the meeting, Deftndant Oilman called Kazemmy by name, seeking to have him confirm his
oo
00 attendance ma roll call. Kazemmy remained sQent '

i^ Furthermore, Kazemmy and other Co-Derendata backdated documents and records of

"3 DMH and DMT to make it appear as though persons signed particular documents on certain

|jj dates, in an attempt to legitimize various putative actions by the Board of Directors. For
(SI

example, resolutions purporting to be vaKd coipaale actions by DMH and DMT were first

circulated and signed subsequent to the October 13,2008 bond meeting; but such resolutions

reflected a signature date of October 3, 2008 and a conflicting facsimile transmission date of

October 10,2008 for Deftndant Ledg. These resolutions purported to appoint Candies, in to

the Bctfd of Directors of DMH and DMT. Evidencing the fact oat no board meeting was ever

called to approve those resolutions and mat such resolutions were improper, Candies, HI

expressed his surprise it being on the board when he participated in the October 13, 2008

meeting. Often times, mere was no meeting, no noticeofarMetmg;andthedocumeotedid&ot

itflectaUofthesigriatiiresrBQjiiredbylaw. As waa the case with moat decisions for DMH and

DMT, Kazemmy made a decision and men found the requisite individuals to execute that

dedston—deipitetbefertthatto

the rigjrt to do anything related to DMT. TTie DMH Oversight Agreement only covers matters

related to DMH, and the OSA executed for DMT was terminated as a result of the DMH

Oversight Agreement Thus, even if the OSA and DMH Oversight Agreement were valid, which
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they are not, whoever prepared the DMH Oversight Agreement did not prepare it hi such a way

that gave NIK any powers or authority with regard to DMT.

When a board member or senior management voiced concern or dinent they were

quickly abut out, threatened, and/or terminated. Kazeminy recognized as much in his July 30,
on
w 2008 memorandum to the DMT employees when hewrotevastheMcontrollmgshareholderl

nthat
fM

[Jj Otto Candies, Jr., the Board and he, had decided to make some changes. These included
™
<qr promoting Wade Abadie to Executive Vioe Predd^nt snd brmgmg m Oto Candies, HI to assist
*T

° hi reviewing the company's financial structure. On that day, after months of challenging and

™ fighting win Kazeminy and Candies over all of their wrongful activities, Mr. McXhn was

ostensfl)ly|>iDmo1ed to Chsinnsn of me Bo€n! of Directors and attempts were made to remove

Mr. MeKim as Chief Executive Officer. Later that same day, Mr. McKimwas asked to leave the

business that he started and to never return,

CAUSES OF ACTION

The Defendants, by way of their positions as officers, directors, or controlling

shareholders, owed DMT and DMH and shareholders me fiduciary obligations of good faith,

loyalty, and due care and were required to control and manage DMT and DMH in a to, Just,

honest, and equitable manner. Defendants were required to act m the beat interests of the

company and its shareholders and not in their own personal interest The Board Member

Defendants owed DMH, DMT and their shareholders a duty to exercise a Ugh degree of due

care, loyalty, and honest diligence in the management and admfaiististo

and DMT, as well as in the me, preservation and fulfillment of its property, assets, and legsl

obligations. Tne Board Defendants knowingly violated fteh-cl^gatic« as diitctoii of DMH

FAGB1S
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and DMT and exhibited an absence of good faith and a disregard for the legality of their actions

and duties to DMH and DMT. The individual Defendants were aware or should have been

aware of die ongoing and potential damage to DMH and DMT.

The Board Defendants and officers were required to exercise reasonable and prudent
CD
& supervision over the management, polities, practices, controls, and finara^
rsi
[Jj DMT. Hie individual Defendants, byway of their ability to control DMH'a and DMTa
OJ
*T cmporate and business afiain, owed DMH, DMT and shareholders the obligations of candor,

Ô fidelity, trust, honesty, and loyalty, and were required to act ia a ffr, just and equitable mamer
&
™ m the best interests of DMH, DMT and Iheff

The individual Defendants participated hi the wnmgdoing in cmkr to improperiy benefit

themselves. Such participation included the creating, proposing, aumorizmg, approving or

acquiescing in the wrongful conduct of Kazenuny, Otto and me Board members and/or other

officers, most of whom are Defendants in mis lawsuit

The Defendants, either intentionally, or through gross negligence, allowed Kazemmy and

Otto Candies to control DMH and DMT and use the corporate coffers for their own economic

benefit Specifically, Defendants breached their fiduciary duties by:

1. directing improper payments to Hays for me benefit Senator Norm
Coleman and his spouse for no legitimate busmen purpose;

2. ma*p*t^g improper monetary gifts to Mr. Kazemmy*s relatives;

3. appiovmg wasteful and sehMeslmgtr^

*T« ttUlllC 10 OP6sWvi0 IB • CDuflBOKa flODOR aVIO flnBOOOEC flUOOfleT ID QQOBBllflDiGC
wilh omporate fonnalities;

5. directing senior management to commit find in negotiating the sale of
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6. accepting and fhudUemtyaccou^

7. iciiniiiatmg and attending to terminate senior management who
chaltangBd thcae actkau in violation of law.

The Defendants' foregoing misconduct was not, and could not have been, an exercise of

gcxxi ft thbiismess judgment Rather, h was intended to, and did, unduly benefit Defendants at
on
™ the expense of DMH and DMT.
**i

Aa a result of Defendants* misconduct. DMH and DMT have been damaged financially

and are entitled to a recovery of moneta^
O
*» ft.

All of the Defendants knew mat me officers, board members, and controlling

shareholders have nVluciary duties to DMT and DMH. Defendants knowingly participated in the

breach of fiduciary duties by the omen when they engaged^ employed or miplored them to:

1. direct improper payments to Hays for me benefit Senator Norm Coleman
and Ma spouse for no legitimate business propose}

2. mateinmropcrinoiietMy

3. approve wsjterolaiidselfKiealmgtrans^^^

4. finl to operate in a dfligent, honest and prub^trnannamconmUancewim
corporate fbrmalHiesj

5. direct senior management to commit fiand in negotiating the sale of

^m flGGBDC l^aifl flRBD^^r •OGOUDiC IDiT laMODwijIi^jr sBOVs>&fi6aBv

7 • H0nQ91OiVDO JUBO flUijODBDC ID 16nDllUD6 86D10aT flUkUattBBI&CD

these actions in violation of taw.

On numerous occasions me officers^ bond members, and oonttolfing shareholders of

DMH and DMT breached their duties and afl Defendants kowiiiglypsrnapttedm

PACT21



The Defendants' conduct was not, and could not have been, an exercise of good faith

business judgment Rather, it was intended to, and did unduly benefit the persons! interests of

Defendants at the expense of DMT and DMH.

As a resuh of the knowing participation hi the breaches of fiduciary duties, DMT and
r\i
£J DMH and shareholden have sustained damages, including, but not limited to, the loss of funds

LSI as a result of waste and self-dealing.

® The Defendants agreed to and did participate with and/or aided and abetted one another
fNJ

in a deliberate course of action designed to deliver corporate assets to themselves and/or often.

The Defendants also agreed to and did participate with aridVor aided and abetted one another m

deliberate course of action designed to commit fraud on third-parties.

The Defendants' conduct was not, and could not have been, an exercise of good faith

business Judgment Rather, it was intended to, and did unduly benefit the personal interests of

Defendants at the expense of DMH and DMT.

As a result of the conspiracy and/or aiding and abetting m the breaches of fiduciary

duties, DMH, DMT and their shareholders have sustained daniages.iridualng, but not limited to,

• thelossoffniKisasaresnHofwssteandsdfHlealing.

Defendants Otto Candies, Jr. and Otto Candies, IXC were unjustly enriched by their

leceipt of overpayments and undue proceeds mat were wrongly paid by DMH and/or DMT. It

would bo unconscionable to allow them to retain fhe benefits of ftese proceeds at the detriment

of DMH and/or DMT.
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As a result of this unjust enrichment, DMH, DMT and shareholders have sustained

damages, including, but not limited tov the loss of fioub as a result of waste arid sdf^eahng.

e. Appointment of Receiver to OperoJt DMH feMUng Derivative Action

Plaintiff asserts that the acts of the Defendants and others in control of DMH and DMT
m
& are and have been illegal, oppressive or fraudulent, and that the corporate assets of DMH and

[J| DMT have been and contioue to be misapplied or wasted. Accordingly, pursuant to Article 7.05

«T of the Texas Business Corporation Act and Delaware Chancery Court Rule 149, Plaintiff seeks

O the appointment of a Receiver for DMH and DMT pending the outcome of the Claims and this

™ action. Appointment of a Receiver hi the most appropriate non-monetary rdief under the

circumstances, and win help me court insure feat farther wrongdoings are not

DERIVATIVE DEMAND AND WATTING PERIOD EXCUSED

Plaintiff brings this action, in part, derivatively in the risjtf and for fhe benefit of DMH

and DMT to redress the Defendants' wrongful actions.

Plaintiff is an owner of DMH shares and was an owner at all tmies relevant to this matter.

Plaintiff was also an owner of DMT shares and was an owner at an times prior to the DMT

restructuring.

Plaintiff win adequately and (airly represent the interests of DMH and DMT and their

shareholders in enforcing and prosecuting then* rig/its.

Plaintiff has not made any demand on the DMH or DMT Board of Directors prior to

instituting this action asjamst the DeftndantBi Such demand would be futile because the Boards

of Directors of DMH and DMT are incapable of mating an mdiprndent and disinterested

decision to institute and vigorously ]
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At (he time of the October 13,2008 meeting of the Board, Mr. McKim was unaware of

who was on the Board. As previously noted, Candies, ffl expressed surprise when finding out

that he was on the Board. At the October 13,2008 Board meeting, a total of seven people were

purportedly on the Board (McKim, Qiteiar^ Abadie and Candies, HI).

^ Shortly after hearing the Claims at the October 13,2008 ineetin& Defendants DePalim^ Abadie,

1/1 Erickson and Candies, III "abandoned ship" by rerigningfiom the Board of DMH and DMT.

*x At the time tins action was commenced, the Board consisted of three directors: Oilman,

JjJ Lening, and McKim. However, consistent with Mr. McKim'i objection at me October 13,2008

meeting; Oilman and Lening are incapable of independently and disinterestedly defending the

Claims. Oilman and Lenig are not independent or disinterested m cortsiocririg the Clams w

determining whether a demand to comrnenoB and vigorously prosecute mis action m defense of

the Claims for the following reasons:

1. Oilman and Txaimg are bom named Defendants m mis matter and
participated in or consented to the wrongdoings As named Defendants
they also have a vested interest m the outcome of this matter;

2. Oilman and Lening both have mianddmteiestamDMHm that they bom
have equity options;

3. Oilman and Ixanng were invited to join the Board of Directors by
Kazemmy via NJK and, therefore, are beholden to Kazemmy and NJK
arid.atworsunotevmvslidlydectedniembersofm^

4. Oilman and I<ning continue to sanction the ̂ 'sjp^gt wrongful exclusion
of McKim nom DMH and DMT auairs, mending most recently
approving the appointment of four new board fiwiriffffi (an of who have
subsequently resigned) without any notification or consultation with
McKim even though he stall sits as Oiamiun of the Board and CEO;

5. I^m^ arid his enrptoyer me Com Vest Gro^
to Nasser Kazemmy and DOC Ventures;

Atfh 4L^b^^ ^K^^^^I^K^K^ m^m ̂ ^^^^^m^^^^k^m^ ^^ dk^^ ^^a^^^Ml^^^n
VD tflDvO DBKejODB lU •EswDiHHlO0 •K iDB ĴGBDDCsT

meeting mat he only sgreed to serve in the rales he was men serving
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because he Tied a gon to my head" at the time of Ut appointment,
cwlenciiigatroubHxvlevdofcoercxmOT
process of ms appointments

7. Lenigfintod to disdose the entire extent of hii financial and burinew tics
to Kazemmy, and declared that he bed been througpi situations like this
many timei to those pciom in ettendance at the October 13, 2008

1/1 meeting, after which he pfnfBMNMt himself sad Oilman to serve as the
^ timbers of the spend Htigationco^
rH
in 8. Lenig, after finling to disclose the entire extent of his financial and
rsj busmen ties to Oreenberg Tranrig ("Gitenberg"), nominated mat law
*3 firm to serve as special counsel to theSLC.
<r
^ In addition to the above, Oilman and Lcoing have vested interests in continuing the status quo at
<\j

DMH and DMT, and appeasing Kazeodny. Moreover, Greehberg has, simultaneously with its

putative service as special counsel to the SLC, been engaged hi matters unrelated to the Qanns,

including negotiations wife certain iharebolden of DMH for the potential buy-out of their

interests, si! in contradiction to Qreenberg's putative and stated role as a noiMKrvocato, truth-

finder and fi^t-finder. ThelawfimWmtiiropWehistehievenem^redmepr^^

^fflniifffi to the shareholders •"•vfag me rTy*?***, uri men later re^cUrecting all matters related to

the potential buy-out of those same shareholders to Oieenbergi There are so many other busJtiftss

and financial ties to Kazeminy that ft is next to impossible to comprehend the magnitude of the

conflicts of interests and full extent to which Lenig and Oilman and omen are incapable of

independently and disinterestedly defending me Claims or considering a demand to commence

and vigorously prosecute mis action, For mat reason, Exhibit G to this Petition illustrates the

complexity of the business and financial ties to Kazeminy. Mr. McKmi,o me only member of

the Board of Directors who is not beholden to Kszeminy m seme forai or ftihioii, has been

constructively removed from hiving any day-to-day involvement with the operations of DMT

and the workings of DMH. Therefi^urJesss Reedver and truly mdependertan^

FAGM
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SI£isfimed\acontiinationofthesuta

cofitmue.

In addition to the lack of independence and disinterest of the Boari Member Defendants,

_ demnd is excused beesnse die misconduct complained of could not have been the exercise of
on
<N good fidmbuiineas judgment TTie allegations against Defendants are extensive and involve not
rH
m only questionable deals and oozponte sloppineas, but also direct pillaging of the corporate
fj
JJ coffers and possible criminal activities. Tne practice of paying individnala for no services or
Qon goods, accepting improper customer advances, entering into unprofitable transactions with
™

jailiufij to maintain any corporate soxmaiuiesi ano summarily oismissmfl anyone

who questions these actions cannot be a vafidbusmess judgment ft not only costs DMH and

DNTT millions of dollars in revenues, it also exposes DMH and DMT to potential liability.

PRAYER

McKim asks mat this Court enter judgment in few of DMH, DMT and Mr. McKim:

A. mat Defendants breached their fiducmy duties,

B. that Defendants knowingly participate

C. mat Defendants conspiied to and/or aided and abetted a breach fiduciary
duties;

D. that Defendants were unjustly enriched at the expense of DMH and DMT;

& oroeriiigtnataReccrverbeappomte^
the course of mis actions

F. appointing persons to a apedal Im'gatkm cxmmrittee for DMH and DMT
who an not Defendants in mis action and who are capable of
independently and disinterestedly dftftndfng me Claims, or granting such
authority

O. ordering Kazeminy and Candies to not take any actions mat would be
dctrinientd to DMT or DMH, iwOud^ but i»t mining to chaiigmg fee
make-up of the Board of Direoton;

PAOtM



H. fw reasonable attorneys'ffeea, court costs and related expenses;

I. for pre-judgment and post-judgment interest is pemu'tt̂

J. for such other relief the Court deems just and equitable under the
circumstances.

N,
on

™ . Respectfully submitted,
LSI
fM

O

M Casey TK Wallace
Tens tWNc, 00795827
Sandy DTHeDums
Texts Bar No. 24036750
HAYNESANDBOONE.LLP

1221 McKirmey, Suite 2100
Houston, Texas 77010
TeJepbone: 713.5472516
Telecopier 713236.5695
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